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REVI EW of a decision of the Court of Appeals. Affirned.

11 DAVID T. PROSSER, J. This is a review of a

publ i shed decision of the court of appeals, Wsconsin Public

Service Corp. v. Arby Construction, Inc., 2011 W App 65, 333

Ws. 2d 184, 798 N W2d 715, affirmng an order of the Brown
County Circuit Court, Donald R  Zuidmul der, Judge. The two
plaintiffs, Wsconsin Public Service Corporation (WSC) and

Associated Electric & Gas Insurance Services Limted (AEGYS),
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brought suit against the defendant, Arby Construction, Inc.
(Arby), for indemification of the damages that the plaintiffs
paid in the settlenment of a tort suit in federal court. The
circuit court dismssed the AEGS claim against Arby on the
basi s of clai mpreclusion.

12 AEG S contends that the circuit court erred. The
issue presented is whether AEAS raised, in the form of an
affirmative defense, a cross-claim against Arby in the prior
federal action and is therefore precluded from pursuing the sane
claimin this action because the claim was adjudicated in the
federal judgnent of dism ssal.

13 W affirm the court of appeals. We concl ude that
AEG S's claim was raised, in substance, in the prior federal
action and was decided. Therefore, the claim is subject to
claim preclusion and was properly dismssed by the circuit
court.

| . FACTUAL BACKGROUND

14 The parties in this suit are three of many naned
defendants in a personal injury suit that was filed in the
United States District Court for the Eastern D strict of

W sconsi n. Brooks v. Od Republic Ins. Co., Case No. 06-C 996

(E.D. Ws.).!
15 Wsconsin Public Service Corporation is a major public

utility headquartered in Geen Bay. WPSC provides electricity

! The federal case was handled by United States District
Court Judge WIlliam C. Giesbach.
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to a large part of northeast and central Wsconsin, including
Door County.

16 AEG@S is a mutual 1insurance conpany that provides
litability insurance to utility and energy-related industries.
It is based in East Rutherford, New Jersey. AEG@ S provi ded
excess insurance coverage for WPSC. AEG S al so provi ded excess
i nsurance coverage for two other naned defendants in the federa
suit, including Arby.?

17 Arby Construction, 1Inc. is a construction conpany
based in New Berlin. Arby does excavation work on underground
power |ines. Arby had a longstanding relationship wth WSC
In 1995, the two corporations executed an agreenent that Arby

would hold WPSC and its insurers harmless for any damages that

resulted from contract excavation work perforned for WPSC The

i ndemmi fication agreenent read in part:

To the fullest extent permtted by |law, the Contractor
[Arby] shall fully indemify and conpletely hold
harm ess the Conpany [WPSC], its agents, insurers
[i.e., AEAS] and/or enployees from and against all
actions, clains, demands, damages, |osses, costs and
expenses . . . which relate to personal or bodily
injury . . . where all or any of such actions . . . in
any way arise out of or by reason of . . . , in whole
or in part, any act or om ssion of the Contractor.

(Enmphasi s added.)

2 Like the court of appeals, we do not address the
significance of the parties' relationships to each other as the
parties here do not argue to this court that the relationship
anong the parties bears upon the issue of claimpreclusion.
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18 Cedar G ove Resort is a resort located in the village
of Ellison Bay in Door County. Sonetine prior to July 10, 2006,
Ferrellgas, Inc., another naned defendant in the federal suit,
installed a propane gas pipeline to the Cedar Gove Resort.
Ferrell gas was the other named defendant with excess insurance
coverage provided by AEG S.

19 Shortly before July 10, 2006, Arby was engaged by WPSC
to install wunderground electrical lines to the Cedar Gove
Resort. During the course of its excavation or boring, Arby
struck the buried wunmarked propane pipeline that had been
installed by Ferrell gas, causing a |eak.

120 On July 10, 2006, the |eak caused a nmssive expl osion
and fire that killed two people and injured several others,
including the three mnor children of the deceased. These
victims and the estates of the deceased brought the Brooks suit
in federal court. The plaintiff victinms of the accident were
visiting Door County from M chi gan.

11 The Brooks suit was eventually settled and dism ssed
in a stipulated Order of Dismssal. The present case involves
sone of the jockeying anong three of the defendants in
attenpting to allot damages fromthe liability settlenment.

12 To understand the dispute about claim preclusion, we
must descri be the procedure in federal court.

1. THE FEDERAL SU T

13 The Brooks conplaint was filed in federal district

court on Septenber 22, 2006. WPSC and Arby were anong the naned

def endants. AEG S was not.
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14 The Brooks conplaint was anended on July 31, 2007. It
added AEA S as a defendant. On the sane day, WPSC filed three
separate cross-clainms, tw of which named Arby Construction and
its insurers as defendants. One of these cross-clains, directed
solely at Arby and its insurers, made specific reference to the
Ar by- WPSC i ndemmi fi cation agreenment from 19953

15 The Brooks anended conpl aint required new answers from

t he def endants.

3 The cross-claim provided in part: "That by way of a
contract or agreenent . . . dated July 6, 1995 [and other
agreenents] . . . Arby Constructi on, I nc., ad Republ i c
| nsurance Co., 1Inc., Associated Electric and Gas I|nsurance

Services, Ltd. [AEGS] and RSU Indemity Conpany are obligated
to provide insurance coverage to Wsconsin Public Service
Corporation as an additional insured or otherwi se, with respect
to the accident giving rise to this case by way of one or nore
i nsurance policies or contracts required to be procured by Arby
Construction, Inc. and/or its insurers or re-insurers and that
by way of the above-referenced contracts and/or agreenents, or
ot herwi se, Arby Construction [and its insurers] are required, to
the fullest extent permtted by law, to fully indemify,
conpletely hold harmess and defend Wsconsin Public Service

Corporation, its agents, insurers, reinsurers and/or enployees
from and against this action and all clains, demands, danmages of
any sort, losses, costs and expenses, including but not limted

to attorney's fees, and any other costs associated with the
handling or defense of this action and any clains within it

which relate to or arise out of . . . the incident which gives
rise to this claimand this |awsuit. Further, this requirenment
that Arby Construction, Inc., AOd Republic Insurance Co., Inc.,
Associ ated Electric and Gas I nsurance Services, Ltd. [AEE S] and
RSUI | ndemmity Conpany and their additional insurers or
reinsurers fully indemify, hold harm ess and defend Wsconsin
Public Service Corporation, its insurers and reinsurers, its
agents and enployees is not |imted to the |anguage of this
Cross-Claim but is set forth in full in the above-referenced

contract/ Agreenent and rel ated docunents.”
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16 On August 10, 2007, WPSC and AEA S filed an answer to
t he Brooks anended conplaint. This joint answer included the

foll ow ng statenent under an "AFFI RVATI VE DEFENSES" headi ng:

172. That, wupon information and belief, based

upon the contractual |anguage and other agreenents
bet ween Wsconsin Public Service Corporation and Arby
Construction, Inc., Arby Construction, Inc. and its

insurers and reinsurers is required to fully defend,
indemmify and hold harmless Wsconsin Public Service
Corporation and its insurers wth respect to the
negligence and any other act or violation alleged
agai nst Wsconsin Public Service Corporation in this
case, and any damages asserted against Wsconsin
Public Service Corporation and its insurers or
reinsurers in this matter.

(Enmphasi s added.)
117 On August 14, 2007, Arby filed an answer to the Brooks

anended conpl aint. This answer included several affirmative
def enses. It also included cross-clainms for contribution and
indemmity against "every Defendant [including WPSC and AEQ S
(except Arby and its third-party insurers)” and an unrel ated
third-party defendant. Arby also separately answered WPSC s
general and specific cross-clains.?

118 On August 21, 2007, AEG S separately answered the

Brooks anended conplaint. In this answer, AEQ S included, under

* The answer to the WPSC general cross-claim contained a
sinple denial of +the allegation. The answer to the WSC
specific cross-claim provided: "Arby admts the existence of the
al l eged contractual provision during the time periods alleged,
but denies that said agreenent is enforceable to the extent
alleged by WPS[C] with respect to the clains nade by Plaintiffs
and, therefore, Arby denies Paragraph 2 of WPS[C s] specific
cross claim™”
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a section titled "AFFIRVATIVE DEFENSES," the follow ng

statenent:

48. As and for a third and separate affirmative

def ense, this answering defendant al | eges, upon
information and belief, that as an excess indemity
insurer, it is liable only if one or nore of its
insureds is found to be liable, and, therefore, to

that extent, any affirmative defense available to its
insureds is available to it and, therefore, this
answering defendant affirmatively incorporates by
reference any affirmati ve defense raised by any of its
i nsureds, nanely, Arby Construction, Inc., Wsconsin
Public Service Corporation and/or [Ferrellgas, Inc.]
and/or Ferrellgas, L.P.

(Enmphasi s added.)
119 On April 1, 2008, the federal Ilitigation settled.

Several defendants paid confidential amunts to the Brooks
plaintiffs. Based on the settlenent agreenent and a |later
stipulation by the parties, the district court entered an order
of di sm ssal

20 The June 5, 2008, Order for Dism ssal reads:

WHEREAS, upon representation of counsel, all
issues in this case are resolved and all clains are
settled with the exception of certain contribution and
indemification clains which will be addressed outside
the confines of this |awsuit;

NOW THEREFORE, | T IS HEREBY ORDERED

1. The cross-clains for contribution asserted
by Arby Construction and Ferrellgas against each
ot her, and the contractual indemmification claim

asserted by Wsconsin Public Service Corporation
against Arby Construction and its insurers, are
di sm ssed wi thout prejudice and w thout costs.

2. This lawsuit, together wth any and al
claims set forth in the pleadings other than those
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[referred to] in paragraph one, above, is dism ssed on
the nerits, with prejudice, but wthout costs.

I'11. PROCEDURAL HI STORY OF THI S CASE

21 On June 29, 2009, WPSC and AEG S filed a conplaint in
Brown County CGircuit Court against Arby seeking indemification
for anpbunts paid in the underlying settlenment as well as nore
t han $400,000 in attorney fees spent defending the action.

122 Arby answered the conplaint and alleged nyriad
affirmati ve defenses including claim preclusion. Arby also
filed a nmotion to dismss AEGS fromthe action "for failure to
state a <claim and based on res judicata (i.e. claim
preclusion)."”

123 AEG S opposed Arby's notion to dismss, arguing that
AEG S was not adverse to Arby in the prior federal suit, that no
identity of clains existed, and that the comon |aw conpul sory
counterclaimrule was i napplicable to this case.

24 Arby replied that because AEA S did "not dispute that,
in the prior litigation, [AEGS] raised an affirmative defense
seeking i ndemification fromArby," claimpreclusion applied.

25 After a hearing on the notion, the circuit court
granted Arby's notion to dismss AEAS from the suit. As part
of its reasoning, the circuit court concluded that the federal
di sm ssal order "covers AEGA S, covers this claim and there was
no carve out . . . . [ T] hese things happen.” In essence, the
circuit court ruled that AEGS did not carve out any exception

to the order of dism ssal.
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26 The court of appeals, in a published opinion, affirned
the circuit court. The court of appeals held that AEA S s
affirmati ve defense, asserting Arby's duty to indemify AEG S
and WPSC, "was the functional equivalent of a cross-claim for

purposes of claim preclusion.” Ws. Pub. Serv. Corp., 333

Ws. 2d 184, f2. The court of appeals added that, "The only
reasonable inference is that AEG@S s <claim for contract
i ndemmi fication against Arby was dismssed with prejudice unless
it was specifically excepted from dismssal wth prejudice.
AEG S does not contend that its indemification claim was
specifically excepted." 1d., 1129-30.

127 After a brief discussion of comobn |aw conpul sory
counterclaims, id., 9116-19, the court of appeals determ ned
that AEG S had, in substance if not in form raised a cross-
claim by asserting it as an affirmative defense. Id., 9120-28.
As a result, the court determned that all elements of claim
preclusion were present. 1d., 131.

| V. STANDARD OF REVI EW

128 We review the grant of a notion to dism ss based upon
claimpreclusion in the sane manner we review a grant of sunmary
j udgnment . Ws. Stat. 8§ 802.06(2)(a)8. and (b) and Ws. Stat.
§ 802. 08.

129 Thus, we review the decision de novo applying Ws.
Stat. 8§ 802.08(2) in the sanme manner as the circuit court.

Geen Spring Farns v. Kersten, 136 Ws. 2d 304, 315, 401

N. W2d 816 (1987); Wckenhauser v. Lehtinen, 2007 W 82, {15,

302 Ws. 2d 41, 734 N.W2d 855.
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130 "The question of whether <claim preclusion applies
under a given factual scenario is a question of law that this

court reviews de novo." N. States Power Co. v. Bugher, 189

Ws. 2d 541, 551, 525 N W2d 723 (1995). In determning the
claimpreclusive effect of the judgnent of a federal district
court | ocat ed in W sconsin and sitting in diversity
jurisdiction, we apply Wsconsin law of claim preclusion.

Sentek Int’l Inc. v. Lockheed Martin Corp., 531 U S. 497, 508

(2001).
V. DI SCUSSI ON
131 daim preclusion or res judicata has its roots in

Roman | aw. Robert von WMdschzi sker, Res Judicata, 38 Yale L.J.

299 (1929). Res judicata is a rule of "public policy, and,
secondarily, of private benefit to individual litigants." | d.
at  299. "[T]he protection from the annoyance of repeated

l[itigation, which the individual suitor is afforded, is, after
all, only an incident of the first principle, that the best
interests of society demand that |itigation be concluded.” 1d.
132 Chief Justice Luther D xon, witing for this court,
reflected these principles in the early case of Pierce .
Kneel and, 9 Ws. 19 (*23) (1859). Pierce involved the claim
preclusive effect of a confirmation of sale in the context of

the foreclosure of a nortgage. Chief Justice D xon wote:

We presune that no one will be found to dispute
the proposition, that when a question of |aw or fact
has once been determned by a court of conpetent
jurisdiction, it cannot, except in sone of the nodes
of review provided by |law, be again contested between
the sanme parties, whether in the same or any other

10
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court. This rule has found a place in every well
regul ated system of Ilaws for the governnent of
manki nd. The necessity for it exists in the very
nature of things; wthout it no laws could be
enforced, litigation would be fruitless as well as
endl ess, and rights, whether public or private, could
never be protected, and wongs never redressed.

It follows, as a consequence of this rule, that a
party, when called upon in legal form to establish a
cause of action or defense, must do so by proving al
the facts within his power and that if he purposely or
negligently fail in doing this, he will not afterwards
be permtted to deny the <correctness of t he
determ nation, or renew the controversy.

ld. at 25 (*30-31).

133 Wsconsin law of claim preclusion exists to prevent
endless litigation. Under claim preclusion, "a final judgnment
is conclusive in all subsequent actions between the sane parties
as to all matters which were litigated or which m ght have been

litigated in the fornmer proceeding."” Lindas v. Cady, 183

Ws. 2d 547, 558, 515 N.W2d 458 (1994) (quoting DePratt v. West

Bend Miut. Ins. Co., 113 Ws. 2d 306, 310, 334 N W2d 883

(1983)) (internal quotation marks omtted).

134 As Lindas noted, "[c]laim preclusion . . . extends to
any and all clains that . . . could have been asserted in the
previous litigation.” 1d. at 559. To illustrate the point, in

W ckenhauser V. Lehti nen, 302 Ws. 2d 41, 126, the court

recogni zed the common-law conpul sory counterclaim rule as "a

narrow exception to t he gener al rule of perm ssi ve
counterclains." See Ws. Stat. § 802.07. In cases where the
common-law  conpul sory counterclaim rule IS appl i cabl e,

counterclains that could have been pleaded but were not pleaded

11
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are subject to claim preclusion. This case does not require us
to deal with the common-|law conpul sory counterclaimrule or the
hypot hetical possibility of a conpulsory cross-claim rule.
Rat her, the issue is whether the actual statenent of a claim as
an affirmative defense is substantively the sane as its
statenent in a cross-claim If the statenment is substantively
the sanme, as we conclude it is, then a claim has actually been
raised, and we do not need to decide whether AEA S was required
to raise the claim

135 The elenments of claim preclusion are traditionally
stated as "(1) an identity between the parties or their privies
in the prior and present suits; (2) an identity between the
causes of action in the two suits; and, (3) a final judgnent on
the nerits in a court of conpetent jurisdiction.” N. States

Power Co., 189 Ws. 2d at 551; see also Kruckenberg v. Harvey,

2005 W 43, 921, 279 Ws. 2d 520, 694 N W2d 879; Sopha v.
Onens-Corning Fiberglas Corp., 230 Ws. 2d 212, 233-34, 601

N. W2d 627 (1999).

136 Here the parties dispute whether the elenents of claim
preclusion are present. W determne that they are.

137 In reaching this determnation, we note that "the
entire tenor of nodern law is to prevent the avoidance of
adjudication on the nerits by resort to dependency on non-
prejudicial and non-jurisdictional technicalities.™ Cruz .

Dep't of Indus., Labor & Human Relations, 81 Ws. 2d 442, 449

260 N.W2d 692 (1978). Courts now | ook beyond "hypertechnical"”

defects in the pleadings such as mslabeling or mscaptioning

12
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parts of a pleading. Id. at 446, 449. They | ook beyond the
formof a pleading to the substance of the pleading in order to

decide a matter on the nerits. bin-Rilla v. Israel, 113

Ws. 2d 514, 521, 335 N.W2d 384 (1983).

138 Once cases have been decided on the nerits, it is in

the interest of society (as well as the parties) for litigation
to cease. Claim preclusion must mrror the nodern approach to
pl eadings if adjudication on the nerits is to have real neaning.
Gving claimpreclusive effect only to clains that are perfectly
pl eaded woul d seriously underm ne the tenor of the nodern | aw.

139 Because, like the court of appeals, we determ ne that
the substance of the "affirmative defense” in AEA S s answers
was a cross-claim against Arby, we determne that the dism ssal
with prejudice and on the nerits in the stipulated Oder of
Dismssal has claim preclusive effect. WPSC s cl ai m agai nst
Arby, which was explicitly preserved in the federal order of
dismssal, my go forward. AEA S's claim which was not
preserved, may not.

140 W now turn to the elenents of claim preclusion.
AEG S's argunent against applying claim preclusion relates to
both the identity of parties and the identity of clains elenents
of clai m preclusion.

41 We view AEG@ S to be arguing that because AEA S did not
| abel its claim against Arby as a cross-claim and instead
| abeled it an affirmative defense, it did not assert that claim
and therefore did not create adversity between itself and Arby—
thus defeating the identity of parties and identity of clains

13
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elenments of claim preclusion. Adversity is not itself an
elenent; it is a prerequisite for determning an identity of the
parties.

142 However, the substance of AEG@ S s assertion in its
answers was a cross-claim against Arby. AEG S was seeking
indemification from Arby in both its joint answer wth WPSC as
well as its own answer to the anended Brooks conplaint. AEQS' s
assertion mrrored the |anguage of WPSC s prior cross-claim
against Arby as well as the cross-claimby Arby agai nst WPSC and
AEG S that Arby included in its Answer to the Amended Conpl aint.

143 The fact that AEAS did not assert its claim in
perfect form does not change our analysis. A party is not
entitled to rekindle litigation when it has inperfectly asserted
a claim against a party in a previous action. Such a deci sion
woul d undercut finality and proper adjudication in the earlier
suit. As we wll address nore fully later, AEGS s prior
assertion regarding indemification is the sane claimthat it is
seeki ng here.

44 This court's previous cases regarding adversity
support our conclusion in this case that the identity of the
parties elenment is net. The early cases regarding adversity
involved the wequitable doctrine of contribution. Wit v
Pi erce, 191 Ws. 202, 225- 26, 210 N.W 822 (1926) (on

rehearing); Chas. B. Quarles, Contribution Between Joint Tort-

Feasors, 1 Marq. L. Rev. 141 (1917). Al though the discussion of
pleadings in those cases is not directly on point, the
di scussion of adversity is illumnating and hel pful.

14
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145 Bakula v. Schwab, 167 Ws. 546, 168 N. W 378 (1918),

involved a suit by a woman who was injured while she was a
passenger in a hired vehicle driven by Schwab. Schwab swerved
to avoid hitting a horse and buggy that began to turn left as
Schwab started to pass. Bakula was injured when the Schwab
vehicle drove into a ditch. As the case went to trial, Schwab
brought in the driver of the horse and buggy as a party
defendant. |d. at 547-48 (statement of the case). "No cross-
conplaint was nmade or filed by either defendant, and there was
no issue between them" Id. at 548. The defendants sinply
defended against the plaintiff regarding their liability to the
plaintiff. Id. The court granted a directed verdict in favor
of the driver of the horse and buggy before the case went to the
jury. 1d. Thereafter, Schwab was found to be negligent. Id.

46 Schwab raised several issues on appeal including a
challenge to the directed verdict that had been granted to his
co- def endant .

147 This court, in discussing whether one defendant coul d
appeal a judgnent in favor of the other defendant, addressed the

question of the claimpreclusive effect of the verdict in favor

15
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of the one defendant as it relates to his liability to the other
defendant. 1d. at 552-53 (opinion of the court).?

148 The court said: "It is generally held that a judgnent
in favor of the plaintiff against one or nore codefendants is

res adjudicata in subsequent actions between such codefendants

so far as the question of indebtedness of the defendants to the
plaintiff is concerned, but no farther." 1d. at 553. The court
held that the defendant autonobile-driver had no right to appea
the dism ssal of his co-defendant because he could still bring a
claimfor contribution against the co-defendant. 1d. at 553-58.
149 The court explained that the parties, who had not
filed cross-clainms against each other, were not adverse. The

court summari zed adversity as foll ows:

It is fundanmental and universal that the forner
judgnment proffered as res adjudicata in a subsequent
suit nmust have been rendered in an action in which the
parties to the subsequent suit were adverse parties.
Wat is neant by adverse parties scarcely needs
definition. Its significance is apparent from the
expression itself. They nust be opposite parties to
an issue between them The issue nust be proffered by
one and controverted by the other. They nust be
arrayed on opposite sides of the issue.

I d. at 555-56 (enphasis added).

®> Before the court considered this question, it first had to
determ ne whether the co-defendant was a proper party to the

appeal . The court considered "substance rather than forni to
determne the effect of the judgnent and the parties' rights to
appeal . Bakula v. Schwab, 167 Ws. 546, 552, 168 N W 378

(1918). The court construed the judgnent so that the rights of
both of the co-defendants had been determned with respect to
the plaintiff. See id.

16
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150 Bakula denonstrates that when joint-tortfeasors are
tried together but do not assert or contest cross-clainms, they
are not necessarily precluded from nmaking contribution clains
agai nst each other later. Bakula also supports the principle of
| ooki ng at the substance of an underlying judgnent and pl eadi ngs
rather than their formto determne the claimpreclusive effect
of the judgment.

51 Bakula was nodified by this court in 1926. The basis

for this nodification in Wit v. Pierce, 191 Ws. 202 (on

rehearing), was that the parties wanted to dispose of the entire
case including clainms anong defendants. The court discussed the
role of procedural statutes, in determining liability of
defendants both to the plaintiff and wth respect to one

another, in the context of interpleader and filed cross-clains.

The court al so discussed theories underlying equitable
contribution. Id. at 225. The court |ooked at the spirit and
letter of the procedural statute to determne that the cross-
claimcould be disposed of wthin the underlying action. [d. at
230.

52 In 1973, this court, in Ges v. N ssen Corp., 57

Ws. 2d 371, 204 N.wW2d 519 (1973), recounted Bakula and Wait.
The court noted that in Wiit, co-defendants litigated cross-
clainms in order that "the entire controversy may be settled in
one action." Id. at 382 (quoting Wait, 191 Ws. at 231-
32)(internal quotation marks omtted). The Ges court then
turned to the case before it, a case by an injured plaintiff
agai nst her college, a tranpoline manufacturer, and others.

17



No. 2010AP878

153 In that case, one of the defendants, Burghardt, was
i npl eaded as a party defendant by the other defendants. 1d. at
375. Two co-defendants "then filed a cross conplaint seeking
contribution from Burghardt, resting their claim in part, upon
the joint liability" of Burghardt and the other defendants to
the plaintiffs.® 1d. at 382. Burghardt did not answer the cross
conpl ai nt. Id. at 383. Rat her, Burghardt noved for summary

judgnment from the anended conplaint of the plaintiffs, which was

granted when plaintiffs and co-defendants did not oppose that
motion. 1d. at 376. Burghardt then noved for sunmmary | udgnent

from the cross-conplaint, which also was granted. | d. I n

affirmng the circuit court, this court reviewed whether the
initial grant of sunmary judgnment was res judicata with regard
to the cross-conplaint by the co-defendants. The court
determined that it was. Id. at 382-83. Even though Burghardt
filed no response to the cross conplaint, as none was then
required by the statute, the issue was proffered by one side and

controverted by the other and they were sufficiently adverse

® Notably, the cross conplaint against Burghardt by the
ot her defendants was mslabeled as a "third-party conplaint.”
Ges v. Nissen Corp., 57 Ws. 2d 371, 375 & n.1, 204 N W2d 519
(1973). Wien the trial court |later addressed and di sm ssed that
conplaint (which dismssal this court upheld on claim preclusion
grounds), the trial court treated it as a cross-conplaint even
t hough it was not | abeled as such.
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parties. Id. at 383 & n.4.” Therefore, when judgnment was
granted wth regard to Burghardt's liability, the «cross
conpl ai nt was necessarily decided as well.

154 U.S. Fidelity & Guaranty Co. v. CGoldblatt Bros., Inc.

142 Ws. 2d 187, 417 N.W2d 417 (C. App. 1987), supports this

anal ysi s. The U.S. Fidelity case was decided in the context of

est oppel by record, which this court has determned is
"identical to claim preclusion except that it is the record of
the earlier proceeding, rather than the judgment itself, which

bars the subsequent proceeding.” Lindas v. Cady, 183 Ws. 2d at

558.

155 In US. Fidelity, the court of appeals rejected an

argunment by one defendant regarding adversity by saying:
"CGol dbl att argues that parties need not be literal adversaries,
nor even functional adversaries, to constitute an identity of
parties. W cannot agree. . . . [ T] he concept of identity of
parties requires that the parties be formally adverse." U.S.
Fid., 142 Ws. 2d at 191.

156 While the court of appeals used the term "formally

adverse,” it did not change the l|aw regarding adversity and

" The rules governing procedure for cross-claims have
changed since Ges. The significance of Ges is its discussion

of adversity. This is especially relevant in the context of
AE@ S's assertion that Arby did not answer its affirmative
def ense. The lack of an answer to a claim does not prevent
adversity and thus claim preclusion. If that were the case,

default judgnments due to lack of an answer would becone
nmeani ngl ess and no cross-claim nor conplaint would ever be
answer ed.
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identity of parties. In US. Fidelity, Goldblatt and U. S

Fidelity were co-plaintiffs in a prior action operating under a
joint prosecution agreenent. Id. at 189. US Fidelity
"brought no cross-claim against Goldblatt.” Id. US. Fidelity
| ater sued Coldblatt; Goldblatt obtained summary judgnent based
on estoppel by record. The court of appeals reversed

determining that the co-plaintiffs in the prior action were not

adverse when no claim had been filed between them ld. at 189,

192. This context is critical. US Fidelity requires no nore

for adversity than Bakula and G es.

157 The identity of parties elenent is satisfied in this
case. The three parties in this case were all parties in the
federal case. In the federal case, AEA S was pitted against
Arby in the pleadings wth respect to the specific
indemmification claimthat is at issue here. The pleadings were
not required to be in perfect form to create and reveal

adversity. This is not a situation, like US. Fidelity, in

which the claimin dispute never surfaced in pleadings from and
between the relevant parties so that it was not evident where
the parties stood.

158 Moving to the identity of clains, the claimwas and is
financi al liability arising out of a contract for
i ndemmi fi cati on. The parties allege that the contract between
WPSC and Arby requires Arby to reinmburse WPSC and its insurers
for any anounts they have paid, regardless of the negligence of

the two parties.
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159 What is inportant in fulfilling the identity of clains
element of <claim preclusion is that the precise claim for
indemmification existed and was known in the prior litigation.
Even though AEA S contends that it was not trying to assert this
claim the claim appears repeatedly in the pleadings, including
its pleadings. Moreover, as the court of appeals recognized,
indemmification is not an affirmative defense. Cont r act ual
indemmification does not affect AEA S s liability with respect
to the plaintiffs.

160 The parties direct wus to Muntan v. Chautaugua

Airlines, Inc., Unpublished Decision and Oder, No. 06C1026

(E.D. Ws. Mar. 11, 2009). This case is entirely consistent
with our decision today. A federal court in Wsconsin
recogni zed that indemification is a claim not a defense. I n

Mountan, United States District Court Judge Lynn Adel man stated:

As a prelimnary matter, | note that neither
Delta nor Comair has filed any pleading containing a
separate section asserting a cross-claim against
Chaut auqua for defense and indemification. However,
in Delta and Comair's answer to the anended conpl aint,
they assert contribution and indemification as an
affirmati ve defense, and, in the conclusion, request a
j udgment against Chautauqua for contribution and
indemmification. (Delta and Comair's Ans. to Am
Compl. at 7.) Chautauqua has not objected to the
notion for declaratory judgnent on the ground that it
did not receive adequate notice of the clains against
it, and the grounds upon which those clains rest.
Thus, | conclude that the request for a judgnent in
contribution and indemity set forth in the answer is
sufficient to assert a cross-claim against Chautauqua
under notice pleading standards, and | will proceed to
the nerits of the notion wthout further addressing
this issue.
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Mount an, Unpublished Decision and Order, No. 06C1026 (E.D. Ws.
Mar. 11, 20009).

61 Additionally, the fact that the claim was never
clarified or relabeled as a claimis relevant only because AEG S
chose to participate in the settlenent and the case did not go
to trial. W do not believe that AEA S would be naking the
argunent, had the case gone to trial, that it was not actually
seeking indemification fromArby. It was.

62 Both the Wsconsin rules of civil procedure and the
federal rules support our treating the affirmati ve defense claim
as a cross-claim because we ought to look at the substance
rather than the form of pleadings. Fed. R Cv. P. 8(c)(2)
Ws. Stat. § 802.02(3).

163 Here, the identity of parties and identity of clains
el ements are net.

164 The final elenent of claimpreclusion is a judgnment on
the nerits. This elenent also has been net. A stipul ated
judgnent (as a result of a settlenent) on the nerits may have
the sane preclusive effect as a claim litigated to concl usion.

Great Lakes Trucking Co. v. Black, 165 Ws. 2d 162, 168-69, 477

N.W2d 65 (Ct. App. 1991).

65 Here, the federal court in the prior action issued a
judgnent on the nerits. Wile the phrase "on the nerits" is not
enough for a judgnent to be on the nerits for purposes of claim

preclusion, Sentek, 531 U S. at 501-02; Hernke v. Coronet Ins.

Co., 72 Ws. 2d 170, 177, 240 N.W2d 382 (1976), the judgnent in
this case explicitly referred to the representations of counse
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t hat al | cl ai s (except specific contribution and
indemmification clains) were to be dismssed with prejudice.

Thus, this judgnent disposed of the action on the nerits and has

cl ai mpreclusive effect. Because we determne that AEG S did,
in substance, raise the <cross-claim its claim has been
adj udi cat ed. The substance of this claim was raised and was

deci ded as denonstrated by the court explicitly reserving other
cross-clainms that had been raised.

66 Certainly this case denponstrates a certain tension
between the principle of substance over form in permtting
[itigation to continue and the finality that results from
appl yi ng substance over formin the cross-claimcontext. W are
not unm ndful that our decision bars AEG S, unlike WPSC, from
litigating the claim on the nerits at trial. However, we
perceive that a contrary decision would underm ne the principles
of claim preclusion because AEG@ S raised the substance of the
claimin the prior action, and the court dism ssed the claim on
the merits, and this suit is sinply an attenpt to re-litigate
the nerits of the claim

67 Because the nodern approach to the law focuses on

substance over form in pleadings, the principle carries forward

to claim preclusion. Claim preclusion is the doctrine that
gi ves pleading and litigation neaning. W t hout claim
preclusion, litigation "would be fruitless as well as endless.”
Pierce, 9 Ws. at 25 (*31). If we were to give claimpreclusive

effect only to clains that were formally-perfect in prior
l[itigation, we would be re-injecting a focus on formalism into
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nodern civil procedure that has been soundly rejected and that
is at odds with the entire tenor of the nodern | aw

168 It was within AEGS s control to be clearer in its
pl eadi ngs. If a party is negligent in labeling its clains or in
preserving its interests, that is the problem of that party
al one.

169 Before we concl ude, we briefly address AEGQS s
contention that this decision "is inconpatible wth federal
interests"” under Sentek, 531 U S. at 509. AEGQ S has provided no
support for this proposition. As we have discussed, federal
procedural rules are consistent with this result. Qur deci sion
inthis case is the sane as it would be if the Brooks action had
been filed in Wsconsin circuit court. The Sentek decision was
aimed at ensuring uniformty in the claimpreclusive effects of
judgnents whether clains are filed in state or federal court.

70 Qur decision today is wholly consistent with our past
precedents, the principles of claim preclusion, and the entire
tenor of the nodern |aw.

VI . CONCLUSI ON

172 W affirm the court of appeals. We concl ude that
AEG S's claim was raised, in substance, in the prior action and
was deci ded. Therefore, the AEGS claim is subject to claim
precl usion and was properly dism ssed by the circuit court.

72 By the Court.—Fhe decision of the court of appeals is

af firned.
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173 SH RLEY S. ABRAHAMSON, C. J. (concurring in part and
di ssenting in part). This case involves the interpretation and
application of a federal district court's Oder dismssing a
prior federal action. An appellate court typically interprets a
judgment in the sanme nmanner that it interprets other witten
documents, including contracts.! The nmjority appears to have
taken a different approach in the present case.? Li ke the
circuit court, | would structure the opinion around the federa
court's Order rather than inmediately and exclusively junping
into analyzing the el enents of claimpreclusion.

174 The federal court's Order for Dismssal provides:

! See, e.g., First Ws. Trust Co. v. Pereles, 259 Ws. 263,
271, 48 N.W2d 601 (1951) (overruled on other grounds by MiclLean
v. First Nat'l Bank of WMdison, 47 Ws. 2d 396, 404, 177
N.W2d 874 (1970)) ("If the anbiguities appear in the final
judgnment they nust, of course, be clarified and the judgnent
construed or interpreted so that parties asserting conflicting
rights under it may be infornmed and those charged with a duty to
act may be instructed.”); Waters v. Waters, 2007 W App 40, 16,
300 Ws. 2d 224, 730 N.W2d 655 ("In reviewing |egal issues,
such as construction of a divorce judgnent, appellate courts
apply a de novo standard of review W wiill do |ikew se. We
construe divorce judgnents at the tinme of their entry and in the
same manner as other witten instrunments. W apply the rules of
contract construction to a divorce judgnent. This is true even
when the divorce judgnent is based on the parties' stipulation.”
(citations omitted)); Spencer v. Spencer, 140 Ws. 2d 447, 450,
410 NNW2d 629 (C. App. 1987) ("W apply the rules of contract
construction to a judgnment.").

2 The court of appeals' and the majority's focus on claim
preclusion is understandabl e because the parties focused on the
el ements of claim preclusion in their briefs. Had the majority
approached the case as | suggest, it mght have been advisable
to request supplenental briefing.

1
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WHEREAS, upon representation of counsel, all
issues in this case are resolved and all clains are
settled with the exception of certain contribution and
indemification clains which will be addressed outside
the confines of this |awsuit;

NOW THEREFORE, | T IS HEREBY ORDERED:

1. The cross-clainms for contribution asserted by
Arby Construction and Ferrell gas against each other,
and the contractual indemification claim asserted by
Wsconsin Public Service Corporation against Arby
Construction and its insurers, are dismssed wthout
prej udi ce and wi thout costs.

2. This lawsuit, together with any and all clains
set forth in the pleadings other than those referenced
i n paragraph one, above, is dismssed on the nerits,
with prejudice, but wthout costs.

175 As | see it, there are three possible interpretations
of the federal court's Oder for Dismssal and three ways to
apply the Order to the present case.

176 One interpretation is that AEGS s indemification
claim falls within paragraph 1 of the federal Oder and was
di sm ssed w thout prejudice. Under this interpretation of the
Order, AEA@ S clearly may proceed in the present case. Nei t her
party argues that AEA S s claim was explicitly preserved by
paragraph 1 of the Order for Dismissal.® No court has adopted
this interpretation of the O der.

1777 A second interpretation S t hat AEQ S' s

indemmification claim falls within paragraph 2 of the federal

3 Like the parties and like the mgjority, | do not address
the inpact of the fact that AEA S insured both Arby and WPSC.
Nor do | address the possibility that AEAS s claim was
preserved with WPSC s claim against Arby in paragraph 1 of the
O der for Dismssal. See mpjority op., 920; Ws. Pub. Serv.
Corp. v. Arby Constr., Inc., 2011 W App 65, 912 n.2, 333

Ws. 2d 184, 798 N.W2d 715.
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O der and was dismissed wth prejudice. Under this
interpretation of the Order, AEAS loses and Arby is entitled to
judgment on the basis of the Oder, wthout further analysis
regardi ng cl ai m precl usion.

178 The circuit court took this approach. It determ ned
as a mtter of law that AEGA S s claim was dismssed wth
prejudice by the federal court's Oder for D smssal. For the
circuit court, that was the end of the discussion. The circuit
court did not analyze the elenents of claim preclusion when it
granted Arby's motion to dismss.*

179 Arby seenms to focus nost of its attention on arguing
that it is entitled to judgnent on the basis of claim preclusion
as opposed to arguing that it is entitled to judgnent solely on
the basis of the text of the Order for Dismssal.

80 The court of appeals and the nmajority opinion can be
read to hold that AEA S's pleading of its affirmative defense in
the federal lawsuit is, as a matter of Wsconsin law, the

functional equivalent of a cross-claim for indemification and

4 Al'though the parties made reference to claimpreclusion in
the circuit court, detailed analysis of the elenments of claim
preclusion conmes into the parties' argunment at the court of
appeal s.
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that as a "claim it fits within paragraph 2 of the federal
O der.?

181 Under both courts’ interpretation  of W sconsin
pl eading, it seens to nme that neither the court of appeals nor
the majority need reach the issue of claim preclusion; Arby is
entitled to judgnent on the basis of the Oder. Nevert hel ess
the court of appeals and the nmpjority analyzed each elenent of
cl ai m precl usi on.

182 A third interpretation of the Order is that the O der
is anbiguous with regard to whether AEA S s indemification
claim is addressed in paragraph 1 or paragraph 2 or is not
addressed in the Oder at all. If a court concludes that the

Order is anbiguous, the court mght look to extrinsic nmaterials

1 agree with the majority that under Sentek |nternationa
Inc. v. Lockheed Martin Corp., 531 US. 497 (2001), it is
appropriate to apply Wsconsin claimpreclusion |law to determ ne
the preclusive effect of a judgnent of a federal court that was
sitting in diversity jurisdiction. See mpjority op., 1130, 69.
That being said, if the court is interpreting the text of the
federal court's Oder, it mght be appropriate to consider
federal law regarding the nmeaning of the word "claint and the
federal interpretation of inperfect pleadings, because it seens
that the Order m ght have been crafted on the basis of federal
pl eadi ng | aw.
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clarifying the parties' intent® or might apply a claim preclusion

analysis to determne whether AEGA S s indemification claim nmay

pr oceed.
183 An analysis of the parties' intent appears in the
opinion of the court of appeals. The court of appeals stated

that "[t]he only reasonable inference is that, had the parties
intended that AEG S be able to assert in a separate action a
claimfor indemification from Arby for that paynent, they would
have included AEGS in this [first] exception."’ The inference
drawn by the court of appeals is not, in my opinion, the only
reasonable inference to be drawn from the O der. There are
ot her reasonable inferences and interpretations of the O der.

184 This case is before the court on either a notion to
di smss (according to the circuit court) or a notion for sunmary

j udgnment (according to the court of appeals). The record is the

® See, e.g., Town Bank v. City Real Estate Dev., LLC, 2010
W 134, 1933, 330 Ws. 2d 340, 793 N.W2d 476 ("Only when the
contract is anbiguous, neaning it is susceptible to nore than
one reasonable interpretation, my the court |ook beyond the
face of the contract and consider extrinsic evidence to resolve
the parties' intent."); Mller v. Mller, 67 Ws. 2d 435, 441,
227 N.W2d 626 (1975) ("In this case, both the stipulation and
the judgnent incorporating it specify only that support paynents
shall be made 'until the further order of the court.” . . . No
anbiguity appears on the face of the stipulation, therefore
resort to the subjective intents of the parties at the tine of
the stipulation is unnecessary."); Pereles, 259 Ws. at 271
(overruled on other grounds by MaclLean v. First Nat'l Bank of
Madi son, 47 Ws. 2d 396, 404, 177 N.W2d 874 (1970)) ("If the
anbiguities appear in the final judgnent they nust, of course
be clarified and the judgnment construed or interpreted so that
parties asserting conflicting rights under it my be inforned
and those charged with a duty to act may be instructed.").

" Arby Constr., 333 Ws. 2d 184, {30.

5



No. 2010AP878. ssa

federal pleadings. The federal Order for D sm ssal was based on
"representation[s] of counsel”™ and on the settlenent in the
prior federal action; no representations or settlenent docunents
are part of the record before us. Can a court determne, as a
matter of law on the limted record of the federal pleadings,
that the only reasonable inference is that the parties did not
intend AEGS to be able to pursue its claim against Arby at a
| ater date?

185 Perhaps the parties agreed to resolve AEGQS s
indemmification claim at a later date. Per haps counse
represented that AEA S s indemification claim did not need to
be carved out of the Order for Dismssal (as WSC s cl ai m was)
because the affirmative defense was not |abeled as a "claim in
the federal pleadings and was not properly pleaded as a cross-
cl ai munder the federal rules.?

186 The mmpjority does not explicitly make the interpretive
inference that the court of appeals made. Rat her, the mgjority
concludes, as a matter of law, that any m sl abel ed pl eadi ng, the
substance of which would be properly considered a cross-claim
will serve to bar the party from later litigating that claim

regardless of the parties' intent and understandings in the

8 An additional possibility is that the parties do not want
to resort to extrinsic materials relating to the settlenent,
whi ch has been kept confidential.

6
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prior litigation, if the requirements of claim preclusion are
met . °

87 The majority asserts that "[a] party is not entitled
to rekindle litigation when it has inperfectly asserted a claim
against a party in a previous action.” Majority op., T43.
Simlarly, the majority concludes that "this suit is sinply an
attenpt to re-litigate the nmerits of the claim" Mjority op.,
166.

188 | agree with the majority's assertion that a party
should not be allowed to re-litigate or rekindle a claim by
hi di ng behind the guise that the claimwas inproperly pleaded in
the prior action. | agree with the mpjority that a m sl abel ed

cross-claim may be given preclusive effect in a subsequent

action.® But at this stage in the present case, | am unable to

® The mpjority states that identity of claims is satisfied
because the claim "existed and was known" in the prior
[itigation. Majority op., 959. A cross-claim for contractua
indemmification can "exist and be known" wthout becom ng
conpul sory. The majority's |language is too broad.

¥ 1n a much different context, treating AEG S's affirmative
defense as a cross-claim would be a classic application of
"substance over form" If AEGS were at risk of losing its
cl ai m based on the technical pleading error, and it would not be
prejudicial to Arby to treat the affirmative defense as a cross-
claim the "tenor of nodern |law' would certainly support raising
substance over form Cf. mpjority op., 137.

7
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determne fromthe record before the court whether AEGS is, in
fact, attenpting to re-litigate or rekindle its claim or if the
parties instead left the claim to be resolved in a subsequent
action. !

189 For the reasons stated above, | respectfully wite
separately.

90 | am authorized to state that Justice ANN WALSH

BRADLEY joins this concurrence/ di ssent.

The principle of substance over formis usually invoked (1)
to allow litigants their day in court; (2) to resolve issues on
the nerits; and (3) after careful consideration of potential
prejudice that will result from overlooking a technical defect
in a pleading. See, e.g., Cuz v. DILHR 81 Ws. 2d 442, 449
260 N.W2d 692 (1978). The mgjority acknow edges, but does not
explore, the fact that there is sone "tension" between its
strict application of substance over form to preclude a party
frombringing a claimand the typical reliance on substance over
form as a nethod of preserving a party's opportunity to
litigate. Myjority op., 966.

1 The case would be different if the claimin question were
an ordinary claim as opposed to a cross-claim In that
scenario, it would not matter whether the claim was actually
brought or whether the parties actually addressed the claim
Under the transactional approach to claim preclusion, an
ordinary claim arising from the sane transaction my be
precluded even if it was mslabeled or not brought at all, in
any form

Much of the majority's discussion regarding the potenti al
consequences of an alternative holding does not nake clear that
the present case affects only cross-clains and other clains that
are perm ssive, as opposed to conpul sory. See, e.g., nmgjority
op., 138, 67.
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